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Our Agenda

• Important New Cases

• Liability Risks During the Pandemic

• Back to School and Work

• COVID-19 Vaccinations

• Working Remotely

• Politics at Work

• Update on recreational marijuana 



Important New Cases: LGBTQ+ 

Protections
Bostock v. Clayton County, Ga., U.S. Supreme Court 2020

• Gerald Bostock claimed he was fired after joining a gay 
recreational softball league

Altitude Express, Inc. v. Zarda

• Skydiving instructor alleged fired after he told a female customer he 
was “100 percent gay” during a tandem dive 

R.G. & G.R. Harris Funeral Homes

• Employee Aimee Stephens came out as transgender, stating she 
intended to live as a woman and would report to work in 
appropriate business attire

• Employer terminated her, arguing Stephens violated its rule that 
men wear suits to work



Important New Cases: LGBTQ+ 

Protections
Takeaways

• Supreme Court held employees cannot be fired “simply for being 
homosexual or transgender.” 

• Maine Human Rights Act has prohibited employment discrimination 
on the basis of sexual orientation, gender expression, and gender 
identity since 2005

• LGBTQ+ workers in Maine are now protected by state and federal 
anti-discrimination laws

• Outside of Maine, employees in 28 states may no longer be 
terminated because they identify as LGBTQ+

• Consider revising EEO statement and workplace dress codes



Workplace Dress Codes



Important New Cases: Disability 

Accommodations
Bell v. O’Reilly Auto Parts, 1st Circuit 2020

• Overworked and stressed out manager needed set schedule

• O’Reilly denied the request as unreasonable for a store manager

Ruling

• O’Reilly denied Bell reasonable accommodation

• If an employee struggles but is successful at getting the job done, 

he may still require reasonable accommodation 



Maine Earned Paid Leave Act

• Effective January 1, 2021

• Requires one hour of paid leave for every 40 hours of 

work, total of 40 hours per year

• Leave can be used for any reason

• Applies to employers with 10+ 

employees for more than 

120 days per year



Maine Earned Paid Leave Act

• Rules are still in draft 

• Key takeaways from proposed rules:

• Act applies to full-time, part-time, and per diem employees

• Employee begins accruing time the first day they perform work for 

the employer

• Employer may have written policy requiring up to four weeks’ notice 

of intent to use earned leave, absent an emergency, illness, or 

other sudden necessity 

• Employer cannot require employee to use earned paid leave when 

the employee is unable to perform their job (i.e., business is closed, 

shift is cancelled)



Liability Risks During the Pandemic

1. Public nuisance and negligence lawsuits

2. WARN Act layoffs

3. FFCRA leave claims

4. Right to remote work/ ADA claims 



Reducing the Risks of Liability

1. Follow state and federal requirements for safety

2. Clearly communicate expectations and enforce them

3. Document your plans, policies, and actions

4. Err on the side of caution

5. Don’t get complacent



Liability Risks During the Pandemic



FFCRA Refresher

• FFCRA childcare related leaves:
- Up to 80 hours of emergency paid sick leave to care for child 

whose school or place of care has been closed, or whose child 

care provider is unavailable, due to COVID-19 

- Up to twelve weeks of paid FMLA leave to care for child whose 

school or place of care has been closed, or whose child care 

provider is unavailable, due to COVID-19



FFCRA and Back to School Issues

• Intermittent leave for childcare:

• Teleworking and unable to work normal schedule of hours

• Must care for child whose school or place of care is closed, or whose 

child care provider is unavailable, due to COVID-19

• Must care for an individual subject to quarantine or isolation order, or 

advised by a health care provider to self-quarantine due to COVID-19

• Working at usual worksite

• Must care for child whose school or place of care is closed, or whose 

child care provider is unavailable, due to COVID-19

• Federal rules require consent for intermittent leave, but 

NY case says consent is not required



FFCRA and Back to School Issues

• Employers may request the following documentation:

• Child’s name

• Dates of leave requested

• Qualifying reason for leave

• Name of child’s school or child care provider that is closed or 

unavailable due to COVID-19

• Representation that no other suitable person is available to care for 

the child during the period of requested leave

• For tax credit purposes: employees caring for children aged 14 

years or older must document the “special circumstances” justifying 

need for care during daylight hours 



Other COVID-19 Issues and Resources

• MHRC Q&A (Alert, August 19, 2020)

• Face coverings and accommodations 

• Governor Mills’ Executive Orders (Alerts, July 9 and June 12, 

2020)

• Executive Order #2

• Executive Order #57

• COVID Testing, Quarantine, and Return to Work (Alert, July 

31, 2020)



COVID-19 vaccinations

Mandatory Flu Vaccine 

for Employees? 

Exemptions

OSHA Ok, so long as 

employees are properly 

informed of benefits

• Medical

EEOC Ok, subject to 

exemptions

• Suggests employers 

“encourage” 

vaccinations

• Medical/Disability

• Religious

Maine Mandatory in designated 

healthcare facilities 

• Medical

• Religious

• Philosophical



Remote Work Issues

1. Reasonable accommodations for disabled employees

2. Remote work expenses and FLSA



Remote Work Issues

3. Tracking time for FLSA 

purposes

4. Workers Compensation for 

injuries at home

5. Remote work policy



Politics in the Workplace: Whole Foods



Politics in the Workplace: Goodyear



Politics in the Workplace: Goodyear



Marijuana in Maine

• Medical marijuana legalized in 1999

• In 2016, Marijuana legalized for 

recreational use in Maine

• Recreational sales to begin in 

October 

• Law allows adults to possess up to 2.5 

ounces of marijuana and grow up to 6 

plants

BRANN & ISAACSON



Recreational Marijuana in the Workplace

All you need to know:
• Recreational and medical marijuana are legal 

in Maine – however an employer may still limit the

use and possession of marijuana at work

• No use of marijuana (recreational and medical) 

at work by employees.

• No possession of marijuana (recreational and medical) at work by employees.

• No employee may work while impaired by marijuana (recreational and 

medical), drugs, or alcohol.

• Do not refuse to hire an applicant solely because they are a marijuana user.  

Consult with HR.



Questions?


